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Questionnaire session: European civil law: convergence and future schedules steps
— evaluation of the Practices of Austria, France, Germany, Portugal and UK

1.

Is the expert liable for an incorrect expert opinion?

YES /7 NO

If the answer is “yes”

1.1 Is there a special procedure for establishing a claim against the expert (or is it
the normal legal process)?

1.2 Who can claim against the expert (the court / the party commissioning the
report/ any of the parties in the case?)

1.3 is there a possibility to exclude or limit the liability?

1.4 is there a possibility to limit the amount for which the expert would be
responsible?

15 Is there a formula eg the expert’s fees?

Can the expert be replaced?
a) by a party
YES /7 NO
If the answer is “yes”
2.1 In what circumstances eg the expert is not impartial or is not competent in the
specific area of the dispute
2.2 What is the procedure for replacement?

b) by the court
YES /7 NO?
If the answer is “yes”
2.3 Can the court on its own initiative replace an expert?
2.4 If so in what circumstances eg the expert is not impartial or is not competent in
the specific area of the dispute?
2.5  What is the procedure for replacement?

Is the expert allowed to advertise his expert activities in litigation and other dispute

resolution for example, arbitration?

YES /7 NO

If the answer is “yes”

3.1  What restrictions (if any) are there on the expert’s advertising and other
activities?

3.2 Do any restrictions apply to all professions or only to some eg doctors? In which
case give details.
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Fragebogen: Die Rechtsstellung der Sachverstandigen im Zivilprozess -ein
europaischer Vergleich

Die Fragen:

1)

Haftet der Sachverstandige fiir ein falsches Gutachten?
Ja/nein
Wenn die Antwort ,Ja“ ist

11

1.2

1.3

14

15

Gibt es ein besonderes Verfahren, um einen Anspruch gegen den
Sachverstandigen zu erheben (oder ist die gewohnliche rechtliche
Vorgehensweise)?

Wer kann den Sachverstiandigen verklagen (das Gericht / der
Auftraggeber des Gutachtens / eine Prozesspartei)?

Gibt es die Mdoglichkeit, die Haftung auszuschlieBen oder zu
begrenzen?

Gibt es die Mdglichkeit einer betragsméaligen Beschrankung der
Haftung des Sachverstandigen?

Wenn ja - gibt es daflr ein Schema, wie z.B. fir die
Sachversténdigengebuhren?

Kann der Sachverstandige ausgetauscht (abgelehnt) werden?

3)

von einer Partei

Ja / Nein

Wenn die Antwort ,Ja" ist

2.1 Unter welchen Umsténden, z.B. wenn der Sachverstindige nicht
unparteiisch ist oder auf diesem Gebiet nicht kompetent ist?

2.2 Wie ist das Verfahren fir einen Austausch?

vom Gericht

Ja / Nein

Wenn die Antwort ,Ja“ ist

2.3 kann das Gericht auf eigene Initiative hin einen Sachversténdigen
austauschen (ersetzen)?

2.4 Wie ist das Verfahren fiir einen Austausch?

Darf der Sachversténdige fir seine Sachverstandigentatigkeit bei Prozessen
und / oder anderen Verfahren, wie zum Beispiel im Schiedsgerichtsverfahren,
Werbung machen?

Wenn die Antwort ,,Ja“ ist

3.1

3.2

Welchen Beschrankungen (wenn es uberhaupt welche gibt) unterliegt
die Sachverstandigenwerbung und andere Aktivitaten?

Beziehen sich irgendwelche Beschrénkungen auf alle Berufsgruppen
(Fachgebiete) oder nur auf einzelne, z.B. Arzte? In welchen Fallen?
Bitte Details anftihren.
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Free movement of Experts — the proposed services directive
Alan Tyrrell Q.C.

The Deficit

The draft Services Directive proposed by the EU Commission an 5th March 2004 is the most
daring Commission initiative for many years.

Of the four freedoms enacted by the Treaty of Rome, three have been substantially achieved in the last half
century. Free movement of capital is virtually complete. Free movement of goods is now taken for granted, with
some few exceptions. Free movement of workers is well under way and widely used. But free movement of
Services has got stuck.

Yet during that half century the EU economy has veered from being primarily a market in goods
to one in Services. The latter generates almost 70 % of the EU GDP and employment and is
increasing. Spurred an by the Lisbon agenda, which made as the objective the transformation
of the EU into "the most competitive and dynamic knowledge- based economy in the world by
2010", the Commission realised that this transformation could only be found in the
development of Services. In 2000, it published its consultation paper in which it claimed that
“there is a huge gap between the vision of a EU economy and the reality as experienced by
European citizens and Service providers". It envisaged that if the gap were closed, the EU
economy would be stimulated to such an extent that the Lisbon objective came into eyeshot.

From the 1970s the Commission had been working away at creating a common market in
Services an a rector-by-sector basis. Starting with medical practitioners, then lawyers, it
produced a succession of directives harmonising professional practices and mutual recognition
of qualifications. These however involved authorisations and other barriers. They were complex
and hugely costly. But also inadequate in many cases. Substantial barriers remained. They had
the effect of depriving small business and the self-employed of their Treaty right to provide
Services outside their own State. The Federation of Small Businesses in the UK surveyed its
185000 members and found that only 1 % provided services outside their home State. Since
small business account for over 50 % of the GDP in the EU, this is a major loss not only to them
but to all Europeans, whose choice of Service provider is limited, with anti-competitive
consequences.

The Proposed Solution

In 2002 the Commission published the results of its research and consultation. In 2004 it
published its proposed directive. Its 47 Articles broadly break down into three action areas.

First, it deals with the right of Service providers to establish. This right has been hemmed in by
barriers which are a discouragement. The draft proposes to reduce these. It requires member
states to set up a contact point, being a one stop shop for providers to go to get the formalities
completed. It lays down the criteria for authorisations, and proposals to simplify and clarify
them. Some well-favoured national provisions are banned. These include requirements on the
location of a registered office, a prohibition an being established in more than one member
state, a requirement to demonstrate demand, and an obligation to register. Other national
provisions, although not banned, may only be retained if they are shown to be

in the public interest and are objectively justified: e.g. a minimum capital requirement;
maximum or minimum tariffs.

Secondly, for those established in one State, but seeking to provide services in another without
establishing there, the Commission proposes a new regime. It is called the "country of origin”
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principle. It means that a service provider is subject only to the law of the country in which he is
established wherever in the EU the service is provided. These services are to come under the
supervision of the authorities of his "home" country where he is established. A mechanism is
provided to provide assistance to a recipient who uses such services, but recipients will have a
legal right to choose to do so. As with establishment, certain common practices of member
states are banned The provider need not have an establishment in the visited country. He need
not get authorisation or register or even notify the visited country's authorities. He need have no
address or agent in the visited country. But he may set up such nfrastructure including an
office as he needs to perform the services. He need not comply with national requirements as
to the way he works, and is entitled freely to contract with the recipient including choice of law.
However some occupations are excluded. These include some where there are already in place
sectoral services directives, such as financial services, and some special/official occupations
such as notaries.

Thirdly, Member States have wide obligations, fairly detailed, to make the Directive work.

Services by Experts

The opening-up of the internal market in services will have a long term effect on the members
of the Academy of Experts. Many of them have a specialist professional qualification an which
they will be free to rely wherever in the EU their services are required, remaining accountable
only to their client-recipient under the terms of their contract and the professional association
of which they are members. Some are already entitled to rely only an that professional
qualification under the mutual recognition of qualifications provisions under sectoral directives
in place. But also some use their skills as an expert, where they will no longer be liable to to run
into national barriers which have the effect of compartmentalising the common market usually
in favour of nationals or residents.

The Fate of the Proposal

Although the Commission had the support of the Council and the European Parliament in
making this proposal, now it is an its legislative way it is under attack. The governments of
France and Germany have both expressed their disapproval of the "country of origin" principle.
The European Parliament has had some preliminary debates in committee. Their Rapporteur
has written a draft report calling an the Commission to withdraw it. That is to be amended or
adopted in April with the Parliamentary vote to come at the June Plenary Session. That is after
the French referendum an the constitution, with which this draft directive has become
entangled. The Parliament is a joint legislator for this directive. The Rapporteur fears that it will
open some countries' service providers to undercutting by providers from less prosperous
countries. She also fears that the standards of such visiting providers may be lower, to the
detriment of recipients. There are some battles ahead, but the need to stimulate the EU
economy and to give life to the fourth freedom will, | forsee, produce a move in the direction
that the Commission seeks to go.
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Questionnaire session: Responses France
Jean Donio

1. Is the expert liable for an incorrect expert opinion?
Yes, we have cases of experts who have been sued because of that.

1.1. Isthere a special procedure for establishing a claim against the expert (or is it the
normal legal process)?

There is a special procedure to establish a claim against the experts in the specific case of

an incorrect expert opinion. In that case, the claim of perjury is brought against the expert

and the case goes to the Court of Assises, which may be considered as normal legal

process, but on a high level.

1.2.  Who can claim against the expert (the court/the party commissioning the
report/any for the parties in the case ?)
Any party in the case can claim against the expert, and the court will deal with the case.

1.3 Is there a possibility to exclude or limit the liability ?
No, there is no possibility to exclude or limit the liability of the expert.

1.4. s there a possibility to limit the amount for which the expert would be responsible ?
No, there isn’t

2. Can the expert be replaced by a party ?
In France, the expert is nominated by the judge and can only be replaced by him, and not by a

party.

a) byaparty YES / NO
Yes

2.1. Inwhat circumstances eg the expert is not impartial or is not competent in the
specific area of the dispute ?

There is practically no way to stop the expert from going to the end of the case for which

he has been nominated by the judge, even if he is incompetent. However, if partiality may

be demonstrated while the expert is operating, one can make an incident of procedure, go

to the court to have it discussed, and may eventually have the expert replaced as the case

iS ongoing.

2.2.  What is the procedure for replacement ?
See 2.1.

b) by the court? YES /7 NO
Yes.

2.3.  Can the court on its own initiative replace an expert ?

See 2.1. In France, sometimes, it happens that the court extends the expertise to more
than one expert, creating thereby a “Group of experts” which includes the first one, but
thereby diminishes his influence on the issue of the case.

2.4. If so, in what circumstances eg the expert is not impartial or is not competent in the
specific area of the dispute ?
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See 2.1.

2.5.  What is the procedure for replacement ?

An incident for the replacement of the expert may be presented to the Court ends. The
judge in front of whom the incident is pleaded, may then decide to replace the expert. His
decision is binding to the expert.

3. Is the expert allowed to advertise his expert activities in litigation and other dispute
resolution for example, arbitration ?
No

Civil Justice Procedures and Experts in the European Union
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Questionnaire session: Responses Germany
RA Wolfgang Jacobs

1. Is the expert liable for an incorrect expert opinion?
Yes. The expert is liable for an incorrect expert opinion when commissioned by private persons
and courts alike.

If the answer is “yes”

1.1.

1.2.

Is there a special procedure for establishing a claim against the expert (or is it the
normal legal process)?

If the expert working for the courts prepared an incorrect expert opinion with wilful
intent or gross negligence and this incorrect expert opinion forms the basis of a
court decision, the party suffering damage due to the subsequent (incorrect)
judgement must take legal action against the expert in ordinary proceedings for
compensation of this damage (& 839 a of the German Civil Code, BGB).

In the area of private law there is also no special procedure to assert claims against
an expert. Giving instructions to prepare an expert opinion constitutes a “normal”
contract for work and services between client and expert so that the general
provisions on contractual liability and/or liability in tort and the assertion in court

apply.

Who can claim against the expert (the court / the party commissioning the report/
any of the parties in the case?)

The party suffering damage from the demonstrably incorrect expert opinion can always
bring action, whether this damage results from a decision based on the incorrect expert
opinion or from a breach of contractual duties under private contract law. The court itself
cannot assert damage claims against the expert. Under certain circumstances a third party
may have his own liability claim against an expert. Liability of an expert towards any such
third party comes into consideration if the expert opinion was also recognisably prepared
for submission to third parties by the client (e.g. the buyer of a plot of land, an insurance
company or the bank) and if he then suffers damage as a result of the incorrect expert
opinion.

1.3.
a.

14

Is there a possibility to exclude or limit the liability?

The expert has no possibility to rule out liability or restrict liability when
commissioned by a court. However, the law restricts his liability to wilful intent and
gross negligence (8 839 a German Civil Code - BGB).

If the expert receives his instructions from a private person it is possible to limit
liability to a certain extent: it may be ruled out for gross and simple negligence in
cases of individual agreement, whereby the limits of unconscionability (§ 138
German Civil Code - BGB) and law infringement (§134 German Civil Code - BGB)
must be observed. Liability cannot be ruled out for wilful intent. By contrast, publicly
certified experts may not rule out liability for gross negligence in individual
agreements according to the rules of the bodies responsible for them (refer, for
example, to § 14 of the Specimen Code of Practise for Experts of the Federation of
German Chambers of Industry and Commerce).

With respect to contractual clauses in a specimen contract (General Terms of
Business) it is only usually possible to rule out liability for slight negligence of an
accessory contractual duty. The amount of liability in this case can be limited to
typical damage foreseeable when entering into the contract.

Is there a possibility to limit the amount for which the expert would be responsible?
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Yes. There is a possibility to limit the amount for which the expert would be responsible; in
addition to the case explained under point c, this (only) applies to individual agreements. In
this respect the amount of liability can be restricted for every type of negligence.

1.5. Is there a formula e.g. the expert’s fees?
No. The general statutory provisions apply.

Can the expert be replaced?
a) by a party
Yes.

If the answer is “yes”

3.

2.1 Inwhat circumstances e.g. the expert is not impartial or is not competent in the
specific area of the dispute

Yes. The expert can be refused by both parties if there is a reason for this refusal.

The expert can be refused for the following reasons:

- friendship or animosity or also business relations with one party;

- taking up contact with only one party when preparing the expert opinion;

- inspection of site with only one party;

- preparation of a private expert opinion before court proceedings;

- inappropriate choice of expression when making comment on views of the parties;

- giving of advice to only one party after commissioning;

- acceptance of (pecuniary) gifts.

2.2. What is the procedure for replacement?

The party rejecting the expert must give reasons for the rejection. This must happen before
the expert opinion is prepared unless the reason for the rejection is derived from the expert
opinion itself. The court decides on replacement.

b) by the court
Yes.

If the answer is “yes”
2.3. Can the court on its own initiative replace an expert?
Yes.

2.4  If so in what circumstances e.g. the expert is not impartial or is not competent in the

specific area of the dispute?

a. Pursuant to 88 404 (1), (2), 408 (1) of the German Code of Civil Procedure
(ZPO) the court may decide at its own discretion to appoint a different expert to
replace the first and also to release an expert from the duty to prepare an expert
opinion if there are substantial reasons so to do (e.g. due to excessive work
load).

b. The court may also replace the expert if he fails to prepare the expert opinion
after a lengthy period of time despite reminder.

2.5. What is the procedure for replacement?
The replacement is effected by amending the court decision (order to take evidence) and
appointing a new expert.

Is the expert allowed to advertise his expert activities in litigation and other dispute
resolution for example, arbitration?

Yes. Experts may advertise but are subject to certain restrictions.
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If the answer is “yes”
3.1. What restrictions (if any) are there on the expert’s advertising and other activities?
There is no special law regulating the possibilities of and limits to advertising by experts.
Whether advertising activities are admissible or not is generally determined by the German
Act on Unfair Competition (88 3, 5 UWG) which is applicable to all parties. Accordingly,
misleading or unconscionable advertising activities are forbidden.
Greater constraints are placed on the advertising activities of publicly appointed and
certified experts. Owing to their special position of trust with courts and consumers the
regulations of the respective certification bodies apply (rules of procedure for experts) in
that special attention must be given to serious, objective and restrained advertising
activities. Advertising using the public certification and the official stamp of the publicly
certified expert is only admissible in the area for which the certification has been granted.
It is even a punishable offence to advertise a public certification if none exists (§ 132 a (1)
No. 3 German Criminal Code).

3.2. Do any restrictions apply to all professions or only to some e.g. doctors? In which
case give details.
Irrespective of his professional activities every expert is subject to the provisions of the
German Act on Unfair Competition (UWG) and (in the case of public certification) the
corresponding rules of procedure for experts. However, differences exist in the case of
publicly certified experts for craft trades in that these are merely restricted to pure
information advertising and that in all cases advertising must be separated from other
commercial activities. Furthermore, the publicly certified expert for the craft trades may
only form partnerships with other publicly certified experts, whilst publicly certified experts
from other areas may also form partnerships with experts having no public certification.

Civil Justice Procedures and Experts in the European Union
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Die Rechtsstellung des Sachverstandigen im Zivilprozess — Antworten aus
Deutschland

RA Wolfgang Jacobs

1. Haftet der SV fiir ein falsches Gutachten?

Ja / Nein
Ja. Der Sachverstandige haftet sowohl beim Privatauftrag als auch beim Gerichtsauftrag fiir ein
fehlerhaftes Gutachten.

Wenn die Antwort ,,Ja“ ist;

1.1. Gibt es ein besonderes Verfahren um einen Anspruch gegen den Sachverstéandigen
zu erheben (oder ist es die gewohnliche rechtliche Vorgehensweise)?

a. Hat der vom Gericht beauftragte Sachverstandige vorsétzlich oder grob fahrlassig
ein fehlerhaftes Gutachten erstattet, das Grundlage der gerichtlichen Entscheidung
ist, muss die Partei, die aufgrund des daraufhin ergangenen (falschen) Urteils einen
Schaden erleidet, diesen im reguléren Klageverfahren gegen den Sachversténdigen
geltend machen (8 839 a des Biirgerlichen Gesetzbuches, BGB).

b. Auch im privatrechtlichen Bereich gibt es kein spezielles Verfahren zur
Geltendmachung von Anspriichen gegen einen Sachverstandigen. Es handelt sich
beim Gutachtenvertrag um einen ,,normalen” Werkvertrag zwischen dem
Auftraggeber und dem Sachversténdigen, sodass hier die allgemeinen Vorschriften
uber die Vertragshaftung und/oder Deliktshaftung und deren prozessualen
Durchsetzung eingreifen.

1.2.  Wer kann den Sachversténdigen verklagen (das Gericht / der Auftraggeber des
Gutachtens / eine Prozesspartei)?
Klagen kann immer die Partei, die durch das nachgewiesen fehlerhafte Gutachten einen
Schaden erlitten hat, sei es durch eine Entscheidung, die auf dem fehlerhaften Gutachten
beruht, oder im privaten Vertragsbereich wegen Verletzung der Vertragspflichten. Das
Gericht selbst kann keine Schadensersatzanspriiche gegen den Sachverstandigen
durchsetzen. Unter gewissen Umsténden kann auch ein Dritter einen eigenen
Haftungsanspruch gegen Sachverstandigen haben. Eine Haftung des Sachverstandigen
gegentliber einem solchen Dritten kommt dann in Betracht, wenn das Gutachten erkennbar
auch zur Vorlage gegenuber Dritten durch den Auftraggeber erstattet worden ist (z.B. dem
Grundstickskaufer, der Versicherung oder der Bank) und dieser aufgrund des fehlerhaften
Gutachtens einen Schaden erleidet.

1.3. Gibt es die Mdoglichkeit, die Haftung auszuschlieRen oder zu begrenzen?

a. Der Sachverstandige hat bei Beauftragung durch ein Gericht keine Mdglichkeit zum
Haftungsausschluss oder zur Haftungsbeschrankung. Es gibt aber eine gesetzliche
Beschrankung seiner Haftung auf Vorsatz und grobe Fahrlassigkeit (§ 839 a BGB).

b. Bei privatrechtlicher Beauftragung ist es in gewissem Umfang mdglich, die Haftung zu
beschranken: sie kann bei einer Individualvereinbarung fiir grobe und einfache
Fahrl&ssigkeit ausgeschlossen werden, wobei die Grenzen der Sittenwidrigkeit (§ 138
BGB) und des Gesetzesverstolies (8134 BGB) beachtet werden missen. Fir
vorsatzliches Handeln kann die Haftung nicht ausgeschlossen werden. Offentlich
bestellte Sachverstandige dirfen dagegen auch bei Individualvereinbarungen die
Haftung fiir grobe Fahrléssigkeit nach den Regelungen der fiir sie zustandigen
Korperschaften nicht ausschlieen (s. z.B. 8 14 der Mustersachverstandigenordnung
des Deutschen Industrie- und Handelskammertages).
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c. Im Rahmen von Vertragsklauseln in einem Mustervertrag (Allgemeine
Geschaftsbedingungen, AGB) ist ein Haftungsausschluss regelméagig nur fiir leichte
Fahrlassigkeit einer vertraglichen Nebenpflicht moglich. Hier kann auch der Héhe nach
die Haftung auf den bei Vertragsabschluss vorhersehbaren typischen Schaden begrenzt
werden.

1.4. Gibt es die Mdglichkeit einer betragsmaligen Beschrankung der Haftung des
Sachversténdigen?
Ja. Die Moglichkeit, die Haftung der Hohe nach zu beschrénken, gibt es — neben
dem unter c. aufgefiinrten Fall - (nur) bei Individualvereinbarungen. Hier kann die
Haftung flr jede Art von Fahrlassigkeit der Hohe nach begrenzt werden.

1.5.  Wenn ja — gibt es dafiir ein Schema, wie z.B. fir die Sachverstandigengebuhren?
Nein. Hier gelten die allgemeinen gesetzlichen Regelungen.

2. Kann der Sachversténdige ausgetauscht (abgelehnt) werden?
a) von einer Partei
Ja / Nein
Ja. Der Sachverstandige kann von beiden Parteien abgelehnt werden, wenn ein
Ablehnungsgrund vorliegt.

Wenn die Antwort ,Ja* ist:
2.1. Unter welchen Umsténden, z.B. wenn der Sachverstandige nicht unparteiisch ist
oder auf diesem besonderen Gebiet nicht kompetent ist?
Ja. Der Sachverstandige kann von beiden Parteien abgelehnt werden, wenn ein
Ablehnungsgrund vorliegt.
Der Sachversténdige kann wegen folgender Griinde abgelehnt werden:
- Freundschaft oder Feindschaft oder auch geschéftliche Beziehungen mit einer Partei
- Einseitige Kontaktaufnahme bei der Vorbereitung des Gutachtens
- Ortsbesichtigung nur mit einer Partei
- Vorprozessuale Erstattung eines Privatgutachtens
- Sprachlich unangemessene Wortwahl bei einer Stellungnahme zu Parteiansichten
- Einseitige Beratung einer Partei nach der Auftragserteilung
- Annahme von (Geld-)Geschenken

2.2. Wie ist das Verfahren fiir einen Austausch?

Die Partei, die den Sachverstandigen ablehnt, hat den Ablehnungsgrund glaubhaft zu
machen, und zwar grundsatzlich vor Erstattung des Gutachtens, es sei denn, dass sich der
Ablehnungsgrund erst aus dem Gutachten selbst ergibt. Uber die Ablehnung entscheidet
das Gericht.

b) vom Gericht
Ja / Nein
Ja.

Wenn die Antwort ,,Ja“ ist:

2.3. kann das Gericht auf eigene Initiative hin einen Sachverstandigen austauschen
(ersetzen)?

Ja.

2.4. Wie ist das Verfahren fiir einen Austausch?
a. Das Gericht kann gem. 88 404 Abs. 1, 2, 408 Abs. 1 der Zivilprozessordnung (ZPO)
nach freiem Ermessen anstelle des zuerst ernannten Sachversténdigen einen anderen
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ernennen und auch aus erheblichen Grinden einen Sachverstandigen von der
Verpflichtung zur Gutachtenerstellung entbinden (z.B. wegen Uberlastung).

b. Auch, wenn der Sachverstandige trotz Ermahnung nach langerer Zeit das geforderte
Gutachten nicht erstattet, kann das Gericht ihn austauschen.

3. Darf der Sachverstandige fir seine Sachverstandigentatigkeit bei Prozessen und / oder
Verfahren, wie zum Beispiel im Schiedsgerichtsverfahren, Werbung machen?
Ja / Nein
Ja.

Wenn die Antwort ,,Ja“ ist;

3.1. Welchen Beschrankungen (wenn es (berhaupt welche gibt) unterliegt die
Sachverstandigenwerbung und andere Aktivitaten?
Es gibt kein spezielles Gesetz, das die Mdglichkeiten und Grenzen der Werbung durch
Sachversténdige regelt. Ob eine Werbeaktivitat zuldssig oder unzuléssig ist, bestimmt sich
allgemein nach dem fiir alle geltenden ,,Gesetz gegen den unlauteren Wettbewerb“ (88§ 3,
5 UWG). Danach sind irrefilhrende oder sittenwidrige Werbehandlungen verboten.
Fur offentlich bestellte und vereidigte Sachverstandige gelten zusatzlich noch engere
Voraussetzungen an die Zulassigkeit ihrer werblichen Darstellung. Aufgrund ihrer
besonderen Vertrauensstellung bei Gerichten und Verbrauchern bestimmen die jeweiligen
Regelungen der fir sie zustandigen Bestellungskorperschaften
Sachverstandigenordnungen), dass hier besonders auf eine seritse, objektive und
zuriickhaltende Werbung geachtet werden muss. Die Werbung mit der 6ffentlichen
Bestellung und die Benutzung des offiziellen Stempels der 6ffentlich bestellten
Sachverstandigen ist nur zulédssig auf dem Gebiet, fir das die Bestellung ausgesprochen
worden ist. Wer mit einer 6ffentlichen Bestellung wirbt, obwohl er nicht 6ffentlich bestellt
und vereidigt ist, macht sich sogar strafbar (§ 132 a Absatz 1 Nr. 3 Strafgesetzbuch).

3.2. Beziehen sich irgend welche Beschrankungen auf alle Berufsgruppen
(Fachgebiete) oder nur auf einzelne, z.B. Arzte? In welchen Fallen? Bitte
Jeder Sachversténdige unterliegt — unabhéngig von seiner beruflichen Tatigkeit - den
wettbewerbsrechtlichen Vorgaben des UWG und (bei 6ffentlicher Bestellung) den
entsprechenden Sachverstéandigenordnungen. Bei 6ffentlich bestellten und vereidigten
Sachverstandigen des Handwerks bestehen allerdings insoweit Unterschiede, als dass
diese auf reine Informationswerbung beschrankt sind und Werbung in allen Féllen von der
sonstigen gewerblichen Tatigkeit getrennt werden muss. AuRerdem darf sich der 6ffentlich
bestellte Handwerkssachverstéandige nur mit anderen 6ffentlich bestellten
Sachverstandigen zu Sozietaten zusammenschlieRen, wahrend 6ffentlich bestellte
Sachverstandige anderer Bereiche sich auch mit nicht 6ffentlich bestellten
Sachverstandigen zu einer Sozietat zusammenschlie3en dirfen.
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Questionnaire session: Responses Portugal
Antonio Louro

1. Is the expert liable for an incorrect expert opinion?

YES /7 NO
The answer is Yes. The judge can fine or destitute the Expert if he/she does not perform with
diligence and competence.

1.1. s there a special procedure for establishing a claim against the expert (or is it the
normal legal process)?
No this is to be done by the Judge (only)

1.2.  Who can claim against the expert (the court / the party commissioning the report /

any of the parties in the case)?
The Judge e.g. the Court

1.3. Is there a possibility to exclude or limit the liability?
No but the liability is limit to the fine, in accordance with the Law

1.4. s there the possibility to limit the amount for which the expert would be responsible?

No

1.5. sthere a formula, e.g. the expert’s fees?
No

2. Can the expert be replaced by a party ?
Yes

a) by a party YES /7 NO
Yes

2.1. In what circumstances, e.g. the expert is not impartial or is not competent in the

specific area of the dispute?

The Expert can be replaced if he breaches in any way the rules of independence and

impartiality applicable. (Similar to the judges and Magistrates)

2.2. What is the procedure for replacement?
The party must bring to the Judge attention the fact, and he will discharge the Expert

b) by the Court Yes / No
Yes

2.3 Can the court replace an expert on its own initiative?

Yes if the Expert is not competent and diligent and, or breaches the independence and

impartiality code

2.4. If so, in what circumstances, e.g. the expert is not impartial or is not competent
the specific area of the dispute?
Not competent and diligent

2.5.  What is the procedure for replacement?
The Judge will discharge the Expert

in
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3. Is the expert allowed to advertise his expert activities in litigation and other dispute
resolution, for example, arbitration?
YES / NO

Yes

3.1. What restrictions (if any) are there on the expert’s advertising and other activities?
There are no restrictions

3.2. Do any restrictions apply to all professions or only to some, e.g. doctors? In which
case give details.
No
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Questionnaire session: Responses United Kingdom
Nicola Cohen

Introduction

The United Kingdom is not a single legal jurisdiction in the way that, for example, Austria
appears to be. The following are the principal jurisdictions:

- England & Wales (This is a single jurisdiction)

Scotland

Northern Ireland.

Other jurisdictions also exist — Isle of Man, Channel Islands which is split into Guernsey
and Jersey.

Although there are similarities between each of the jurisdictions there are also differences and it
can therefore be misleading or even wrong to assume that what pertains to one will also apply to
another. This Response addresses the jurisdiction of England & Wales, which administers English
Law. Throughout these notes ‘expert’ means ‘expert witness’ unless otherwise specified.
Questions are numbered 9 — 11 as they follow on from those of the Leipzig Symposium.

1. s the expert liable for an incorrect expert opinion?
YES/NO

It is not possible to answer this yes or no as the answer will depend upon the status of the
expert and possibly the work that was being undertaken. In simple terms an expert witness has
immunity from suit and cannot be sued. This raises the question of who is an expert witness.
Unlike the Civil Law system the Common Law only recognises an expert witness for a specific
case. Furthermore there is a problem with knowing when an expert who may be researching
and preparing actually can be termed an expert witness.

It is generally agreed tat when the expert wrote his report and gave evidence he cannot be
sued should he have been negligent. It should also be noted that in English Law there is no duty
to be right or correct, only a duty to take proper care with the work. What is being provided by
an expert is his opinion based on his expertise and experience — as opposed to a guarantee that
the judge will accept his opinion.

As an alternative to being an expert witness an expert may be an expert adviser. The expert
advise does not appear before the court or tribunal and his duty is solely to the party appointing
him. Accordingly he is fully liable should he be negligent (fail to take proper care) with his
opinion or advice.

If the answer is “yes”
These questions are answered on the assumption that the expert has a liability.

1.1. s there a special procedure for establishing a claim against the expert (or is it the
normal legal process)?
The normal legal process

1.2. Who can claim against the expert (the court/the party commissioning the
report/any of the parties in the case?)

Definitely the commissioning party. There is a possible argument that other parties in the

case might have a claim but we have no experience if this and it seems unlikely to

succeed. It is however possible for an expert witness to be liable for what is known as

‘wasted costs’ to any party. This would involve a court order
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1.3. Is there a possibility to exclude or limit the liability?
Yes there is a possibility however any such attempt would have to be ‘reasonable’ in te
eyes of the law. It is not normal for an expert to try to limit or exclude his liability. . It is
interesting that Barristers have recently been advised by the Bar Council that for them to
do so in their opinions may be professional misconduct — this is also a small risk for an
expert should he seek to limit his liability for his opinions.

1.4. s there a possibility to limit the amount for which the expert would be responsible?
The same answer as 1.3

1.5. Is there a formula eg the expert’s fees?
No

2. Can the expert be replaced?

a) by a party YES/NO?

The answer once again is neither a straight yes or no. A party is not obliged to continue
with an expert witness but cannot adduce evidence from a replacement expert witness
without the permission of tie court. This is not a formality. Permission can be refused
completely or could be granted on condition that, for ecample, the other expert’s report or
draft report is disclosed to the court and to the other side (as it may be that the reason for
replacing the first expert was because he gave an adverse opinion) but cannot replace the
expert without the permission of the court. This is not a formality.

If the answer is “yes”
These guestions are answered on the basis that the party wishes to replace

2.1. In what circumstances eg the expert is not impartial or is not competent in the
specific area of the dispute

It can be for any reason. — but for the court’s permission be granted there would need to

be good grounds

2.2. What is the procedure for replacement?
Application has to be made to the court.

b) by the court YES/NO?
NO. The court does not have the ability to replace an expert.

3. Is the expert allowed to advertise his expert activities in litigation and other dispute
resolution for example, arbitration?
YES / NO
YES

3.1. What restrictions (if any) are there on the expert’s advertising and other activities?
There are no restrictions. However The Academy of Experts Code of Practice requires:

“An Expert shall not publicise their practice in any manner that may reasonably be
regarded as being in bad taste. Publicity must not be inaccurate or misleading in
any way.”

3.2. Do any restrictions apply to all professions or only to some eg doctors? In which
case give details.

The answer given to Question 31 applies to all experts irrespective of their profession.

However each expert also has to comply with the regulations of his primary profession.
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These vary. Some are without restriction whilst others, for example medical doctors do
have restrictions. The restrictions are less onerous now than they were a few years ago.
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Questionnaire session Responses Austria
Hofrat Dr. Gottfried Gotsch

1.

Yes.

Is the expert liable for an incorrect expert opinion?
YES /7 NO

1.1. s there a special procedure for establishing a claim against the expert (or is it the
normal legal process)?

The liability on expert witnesses appointed by the court does not differ from the liability

under general private law and may therefore be claimed in the same manner. In particular,

the activities of expert witnesses in court proceedings do not trigger any official liability of

the state.

1.2.  Who can claim against the expert (the court / the party commissioning the report /
any of the parties in the case)?

As a rule, the state — in which jurisdiction is vested — cannot raise a claim, because the
state usually does not suffer any damage from an incorrect expert opinion. However,
incorrect expert reports have disciplinary consequences. It s a well-established fact that the
parties in a litigation may file claims regarding the damage that is caused by an incorrect
opinion/report by an expert appointed by the court. To what extent third parties, who have
suffered a damage, are entitled to submit claims is a question that causes difficulties as to
the applicable limits, but which also crops up in connection with general legislation on
damages.

1.3. Is there a possibility to exclude or limit the liability?

It is not possible to do so in case of an expert appointed by court. Experts commissioned by
parties may exclude their liability within the general limits (i.e. as a rule not for deliberate
actions, and only to a limited extent with regard to gross negligence).

1.4. s there the possibility to limit the amount for which the expert would be responsible?
Again, experts appointed by the court do not have this possibility. General rules apply to
experts commissioned by the parties.

1.5 Is there a formula, e.g. the expert’s fees?
No.

Can the expert be replaced (rejected)?

a) by a party YES / NO
Yes, an expert may be rejected.

2.1. In what circumstances, e.g. the expert is not impartial or is not competent in the
specific area of the dispute?

It is not possible to reject an expert without giving any reason.

If the expert himself/herself is a party, a representative of a party or a relative or in-law

relative of a party, as well as in cases pertaining to foster relatives, then he/she cannot

assume an activity for the court. The parties may reject an expert who is nevertheless

appointed by the court.

Moreover, an expert may be rejected — just like a judge — if there is sufficient ground to

doubt his/her full impartiality.
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Examples in this respect are to side with one party (one-sided, non-objective conduct),
prejudice, a close relationship to one of the parties, conflicts with one of the parties, or the
expert’s own material, legal or other interests of social relevance in the outcome of the
litigation.

2.2.  What is the procedure for replacement?

First, one of the parties submits a motion of rejection, or the expert himself/herself may
report the situation. After making inquiries or obtaining opinions, as to whether the expert
should be relieved of his/her duty, the court will take a decision.

b) by the court? YES / NO
Yes.

2.3  Can the court replace an expert on its own initiative?
Yes.

2.4. If so, in what circumstances, e.g. the expert is not impartial or is not competent in
the specific area of the dispute?
In case of preclusion and under circumstances that also entitle a party to reject an expert.

2.5.  What is the procedure for replacement?
The expert is relieved of the appointment and another expert is appointed — both steps are
taken by court decision.

3. Is the expert allowed to advertise his expert activities in litigation and other dispute
resolution, for example, arbitration?
YES /7 NO
Yes, on a limited scale.

3.1  What restrictions (if any) are there on the expert’s advertising and other activities?
Court-appointed experts are subject to a ban under their code of ethics to engage in
advertising activities. He/She may refer to this function only (and without any advertising
emphasis) when there is a need for information regarding this function, i.e. in connection
with an activity as a court-appointed expert, but also when acting as an expert for a party.
Any linkage to a possibly maintained commercial undertaking is prohibited.

3.2. Do any restrictions apply to all professions or only to some, e.g. doctors? In which
case give details.

The advertising ban applies in general and not only to some groups of

occupations/professions.
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Die Rechtsstellung des Sachverstéandigen im Zivilprozess — Antworten aus
Osterreich

Hofrat Dr. Gottfried Gotsch

1. Haftet der SV fir ein falsches Gutachten?
Ja / Nein
Ja.

Wenn die Antwort ,,Ja“ ist;

1.1. Gibt es ein besonderes Verfahren, um einen Anspruch gegen den Sachverstandigen
zu erheben (oder ist es die gewdhnliche rechtliche Vorgehensweise)?

Die Haftung des Gerichtssachverstandigen unterscheidet sich nicht von der Haftung nach

allgemeinem Privatrecht und ist daher in derselboen Weise geltend zu machen.

Insbesondere wird durch die Tatigkeit des Sachverstandigen im Gerichtsverfahren keine

Amtshaftung des Staates ausgelost.

1.2. Wer kann den Sachverstéandigen verklagen (das Gericht / der Auftraggeber des
Gutachtens / eine Prozesspartei)?

Der Staat als Trager der Gerichtsbarkeit kann in der Regel keine Klage erheben, weil er
durch ein unrichtiges Gutachten Ublicherweise nicht geschadigt wird. Wohl aber haben
unrichtige Gutachten disziplindre Folgen. Anerkannt ist, dass die am Verfahren beteiligten
Parteien jene Schéden einklagen konnen, die ihnen durch das unrichtige Gutachten eines
gerichtlich bestellten Sachverstéandigen entstanden sind. Wie weit auch Dritte, die einen
Schaden erleiden, anspruchsberechtigt sind, ist eine schwierig zu l8sende
Abgrenzungsfrage, die sich aber nach allgemeinem Schadenersatzrecht ebenso stellt.

1.3. Gibt es die Mdglichkeit, die Haftung auszuschlieBen oder zu begrenzen?

Bei einem Gerichtssachverstandigen ist das nicht mdglich. Rivatgutachter kdnnen ihre
Haftung innerhalb der allgemeinen Grenzen (also in der Regel nicht fur Vorsatz und nur
beschrénkt fur grobe Fahrlassigkeit) ausschlielen.

1.4. Gibt es die Mdglichkeit einer betragsmaRigen Beschrankung der Haftung des
Sachversténdigen?

Auch das ist bei einem Gerichtssachverstandigen nicht mdglich. Privatgutachter

unterliegen allgemeinen Regeln.

1.5. Wenn ja — gibt es dafir ein Schema, wie z.B. flir die Sachverstandigengebihren?
Nein.

2. Kann der Sachversténdige ausgetauscht (abgelehnt) werden?
a) von einer Partei
Ja / Nein

Ja, er kann abgelehnt werden.

Wenn die Antwort ,,Ja“ ist;

2.1. Unter welchen Umstéanden, z.B. wenn der Sachverstandige nicht unparteiisch ist
oder auf diesem besonderen Gebiet nicht kompetent ist?

Eine grundlose Ablehnung ist nicht mdoglich. Wenn der Sachverstandige selbst Partel,

Bevollméchtiger einer Partei oder mit einer Partei verwandt oder verschwagert ist, weiters
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in Sachen seiner Wahlverwandten, kann er fiir das Gericht nicht tatig werden. Ein dennoch
bestellter Sachverstandiger kann von den Parteien abgelehnt werden.

Weiter kann der Sachverstandige ebenso wie ein Richter abgelehnt werden, wenn ein
zureichender Grund vorliegt, seine volle Unbefangenheit in Zweifel zu ziehen.

Beispiele dafir sind einseitige unobjektive Parteinahme, Voreingenommenheit, ein
Naheverhéltnis zu einer Partei, Konflikte mit einer Partei oder eigene materielle, rechtliche
oder sonst gesellschaftlich relevante Interessen am Prozessausgang.

2.2. Wie ist das Verfahren fiir einen Austausch?

Am Beginn steht der Ablehnungsantrag einer Partei oder die Selbstmeldung des
Sachverstandigen. Das Gericht entscheidet nach Erhebungen oder Einholung von
Stellungnahmen, ob der Sachverstandige enthoben wird.

b) vom Gericht
Ja / Nein
Ja.

Wenn die Antwort ,Ja“ ist:

2.3. kann das Gericht auf eigene Initiative hin einen Sachverstindigen austauschen
(ersetzen)?

Ja. Bei Ausgeschlossenheit und unter den Umstanden, die auch eine Partei zur Ablehnung

berechtigen.

2.4. Wie ist das Verfahren fur einen Austausch?
Die Enthebung des Sachversténdigen und die Bestellung eines anderen Sachverstandigen
erfolgen mit Beschluss des Gerichts.

3. Darf der Sachverstandige flir seine Sachverstandigentatigkeit bei Prozessen und / oder
anderen Verfahren, wie zum Beispiel im Schiedsgerichtsverfahren, Werbung machen?
Ja / Nein
Ja, eingeschrankt.

Wenn die Antwort ,,Ja”“ ist;

3.1. Welchen Beschrankungen (wenn es (berhaupt welche gibt) unterliegt die
Sachverstandigenwerbung und andere Aktivitaten?

Flr den gerichtlichen Sachverstandigen besteht ein standesrechtliches Werbeverbot. Er

darf nur dort (und ohne reklamehafte Hervorhebung) auf seine Funktion hinweisen, wo ein

Informationsbediirfnis tiber diese Funktion besteht, also in Verbindung mit der Tatigkeit als

Gerichtsgutachter, aber auch als Privatgutachter. Jede Verbindung mit einem allenfalls

geflhrten Wirtschaftsunternehmen ist unzulassig.

3.2. Beziehen sich irgend welche Beschrankungen auf alle Berufsgruppen (Fachgebiete)
oder nur auf einzelne, z.B. Arzte? In welchen Féllen? Bitte Details anfiihren.
Das Werbeverbot gilt allgemein und nicht nur fur bestimmte Berufsgruppen.
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EuroExpert: Its standards achievements and future including new opportunities for
experts within alternative dispute resolution

Bernhard Floter

LurxCxprre

///"//l

EuroExpert: Its standards achievements
and future including new opportunities for experts
within alternative dispute resolution achievements

Bernhard Floter
Secretary General
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Luralxpere

Introduction to The European Code of Practice M

Experts and Association Standards —
EuroExpert achievements

= The Organization EuroExpert

= Objectives and Aims of EuroExpert

Standards and EuroExpert

= Perspectives

Luralxpere

///' 1
The Organization EuroExpert

= Formed in 1998

= Founders:
BVS, Germany
The Academy of Experts, United Kingdom
Fédération Nationale des Compagnies d‘Experts Judiciaires, France

= Seatin Luxemburg

Office of Secretary General in Cologne

Civil Justice Procedures and Experts in the European Union



EuroExpert Symposium 2005 Vienna
25

Luralxpere

///' 1l

The Organization EuroExpert

= Current full members

BVS, Germany

The Academy of Experts, United Kingdom

FNCEJ, France

Asociacién Espafola de Peritos Tasadores Judiciales, Spain
Associacdo Portuguesade Avaliacdes de Engenharia, Portugal
Hauptverband der allg . beeid. u. ger. zert. Sachverst., Austria

O O O O o o

LuraCxprere

///’ (1l

The Organization EuroExpert

=  Council
President: Castor Iglesias Sanzo, Spain
1stVice President: Prof. Dr. Matthias Rant, Austria

2"d Vice President: Antonio Louro, Portugal
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LuraCxprere

///"///
The Organization EuroExpert

= Membership categories

Full Membership

0 One representative organisation or one association of
organizations (box) for each member state of the European
Union

Associate Membership

o} European member states (not EU)
o} European professional associations
0 International organisations

0  African organisations

LuraCxprere

///"///

Objectives and Aims of EuroExpert

The development, promotion and convergence of

= education
= common ethical
= professional standards for experts

within the European Union, based upon the principles of high
qualification, personal integrity, independence, impartiality,
objectivity and respect for confidentiality.
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Luralxpere

JE
Objectives and Aims of EuroExpert
The provision of a point of contact
0 between experts and the European Commission
o the European Parliament
o the European Court
o other institutions of the European Union

0 any other institution that deals at European or international levels
with tasks and issues concerning the type of work which experts
do

Luralxpere

///' /1
Objectives and Aims of EuroExpert

Co-operation and relations with
0 judicial and legal authorities
0 government departments

o official and private bodies

0 organisations for the purposes of accreditation and
certification of experts

The provision of aforum for experts worldwide
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Luralxpere

///'l///
Standards and EuroExpert

= Code of Practice*

= Requirements for the acceptance and maintaining of
individual membership as expert

Luralxpere

///' 1/
Standards and EuroExpert

= Code of Practice”

high standard of technical knowledge and practical experience
“Fit and proper person” unblemished, not previously convicted
development process (e.g. further training)

OO O o o

personal integrity, independence, impartiality, objectivity,
confidentiality

maintaining confidentiality
obligation to notify conflicts of interests
liability insurance

o O O o

publicity
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LuraCxprere

///'l///
Standards and EuroExpert

Requirements for experts to be registered

To be registered in a EuroExpert member association the applicant
has to demonstrate to the association or the relevant authorities:

= appropriate qualifications (education), experience and a
satisfactory knowledge of the requirements of the scope to be
carried out as expert

= sufficient practical experience

= demonstration of the competence by submitting a proper
documentation (e.g. copies of certificates, work experience and
experience as expert, referees, reports, training)

= giving evidence of the competence as expert to a committee or
instructed specialist with appropriate knowledge and experiencein
the field of the applying candidate

LuraCxprere

///' 1/
Standards and EuroExpert

Requirements for experts to be registered
The association shall have adopted policies which

0 maintain confidentiality of all information concerning
membership

o define a development process (e.g. further training,
continuing professional development) to monitor member’s
compliance to the actual technical an ethical standards

o define policies and procedures for granting, maintaining,
renewing, suspending or withdrawal of membership
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LuraCxprere
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Perspectives

o intensified convergence to the EU-Institutions

o admission of further members from the new EU-
member states

0 progressing of the networking of European
experts

LuraCxprere
v/l ‘//I
New opportunities for experts within
alternative dispute resolution achievements
ALTERNATIVE DISPUTE DISPUTE
RESOLUTION

RESOLUTION [ADR] [Legal Process]

P

A Non Binding Solution Binding Solutipa

R

T

Y C
(e}

C S

(e} T

N S

T Rules of

R Natural Justice

o Apply

L ‘

Negotiation Conciliation Expert Determination Arbitration

Mediation Early Expert Evaluation Litigation
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Die Leistungsbilanz von EuroExpert — Chancen fur Sachversténdige in Europa
auflergerichtliche Streitschlichtung

Bernhard Floter

LurxCxprre

///"///

Die Leistungsbilanz von EuroExpert —
Chancen fur Sachverstandige in Europa
aulRergerichtliche Streitschlichtung

Bernhard Floter
Generalsekret ar
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Luralxpere

Die Leistungsbilanz von EuroExpert — M

der europaische Verhaltenskodex fiir Sachverstandige
und Standards fur Mitgliedsorganisationen

= Die Vereinigung EuroExpert

= Aufgaben und Ziele von EuroExpert

Leistungshilanz - Standards und EuroExpert

=  Zusammenfassung und Ausblick

Luralxpere

///' 1
Die Vereinigung EuroExpert

= gegrindet 1998

= Grldnder:
BVS, Deutschland
The Academy of Experts, England
Fédération Nationale des Compagnies d‘Experts Judiciaires, Frankreich

= Sitzin Luxemburg

= Generalsekretariat beim IfS in Koln
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Luralxpere

///"///
Die Vereinigung EuroExpert

= Aktuelle ordentliche Mitglieder

BVS, Deutschland

The Academy of Experts, England

FNCEJ, Frankreich

Asociacién Espafiola de Peritos Tasadores Judiciales, Spanien

Associacdo Portuguesa de Avaliacdes de Engenharia, Portugal

Hauptverband der allg. beeid. u. ger. zert. Sachverst., Osterreich

O O O O o o

LuraCxprere

///"///

Die Vereinigung EuroExpert
»  Prasidium
Prasident: Castor Iglesias Sanzo, Spanien
1. Vize-Prasident: Prof. Dr. Matthias Rant, Osterreich

2. Vize-Prasident: Antonio Louro, Portugal
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LuraCxprere

///"///

Die Vereinigung EuroExpert

Mitgliederstruktur

Ordentliche Mitglieder

(o]

Eine reprasentative Organisation oder eine Vereinigung von
Organisationen pro EU-Mitgliedsstaat

Fordernde Mitglieder

(0]

0
(0]
(0]

Europdaische Staaten (nicht EU)
Europdische Fachverbande
Internationale Sachverstéandigenverbénde
Afrikanische Organisationen

LuraCxprere
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Aufgaben und Ziele von EuroExpert

Die Entwicklung, Férderung und Harmonisierung von

Ausbildung
ethischer
beruflicher Normen fir Sachverstandige

innerhalb der Europaischen Union auf Grundlage einer hohen
Qualifikation, persénlicher Integritat, Unabhangigkeit,
Unparteilichkeit, Objektivitat und Beachtung der Vertraulichkeit.
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Luralxpere

///'l///
Aufgaben und Ziele von EuroExpert

Die Bereitstellung einer Verbindungsstelle

o zwischen Sachverstandigen und der Europaischen Kommission
0 dem Européischen Parlament

0 dem Europaéischen Gerichtshof und

o anderen Institutionen der Europaischen Union

0 anderen europ. u. inter. Institutionen des Sachverstandigenwesens

Luralxpere

///' /1
Aufgaben und Ziele von EuroExpert

Zusammenarbeit mit und Beziehungen zu
o gerichtlichen Stellen und Einrichtungen der Justiz
o Offentlichen und privaten Kérperschaften

o Organisationen fir Akkreditierung und Zertifizierung

Europdisches Forum fir das Sachverstandigenwesen
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Luralxpere

///'l///
Leistungsbilanz Standards und EuroExpert

= Code of Practice*

= Standards fur die Aufnahme von Sachverstéandigen

Luralxpere

///' /1
Standards und EuroExpert

= Code of Practice”

o

Besondere Sachkunde

Unbescholten, nicht vorbestraft

Standige Weiterbildung

Unabhangigkeit, Unparteilichkeit, Objektivitat, Integritat
Schweigepflicht

Mitteilungspflicht bei Interessenkonflikten
Haftpflichtversicherung

O O O O o o o

Werbung
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LuraCxprere

///'l///
Standards und EuroExpert

Standards fiir die Aufnahme von Sachverstandigen

Um in einen nationalen Verband von EuroExpert
aufgenommen zu werden, ist folgendes vom Bewerber beim
Verband oder den dafur zustandigen Institutionen
nachzuweisen:

= Ausreichende Grundqualifikation (Ausbildung), Erfahrung
und Fortbildung flr das beantragte Sachgebiet
= Ausreichende praktische Erfahrung als Sachverstandiger

= Die vorgenannten Anforderungen werden durch
aussagekraftige Unterlagen (z.B. Gutachten, Referenzen)
nachgewiesen

» Nachweis der besonderen Sachkunde durch Uberpriifung
vor einem Fachgremium

LuraCxprere

///' /1
Standards und EuroExpert

Standards fur die Aufnahme von Sachverstéandigen

Der Verband oder die zustéandige Organisation muss
Verfahren verabschiedet haben, die

o die Vertraulichkeit aller relevanten persdnlichen Daten
sichert

o0 die Einhaltung von aktuellen Standards (z.B. durch
Fortbildung, Erfahrungsaustausch) bei den
Sachverstandigen sicherstellt

o die Bestellung, Befristung, Wiederbestellung und den Entzug
des zuerkannten Status regeln
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LuraCxprere

vl ‘//I

Zusammenfassung und Ausblick

o Starkere Annaherung an die EU-Institutionen

o Aufnahme weitere Mitglieder aus den neuen EU-
Mitgliedsstaaten

0 Verbesserung der Vernetzung européischen
Sachverstandigen

LuraCxprere

Chancen fur Sachverstandige in Europa
aul3ergerichtliche Streitschlichtung

AUSSERGERICHTLICHE Gerichtliche Entscheidung
STREITSCHLICHTUNG [Prozess]

<

Rechtlich unverbindliche Lésung Rechtlich
verbindlichg

Zm-wnoX

Anwendung
gesetzlicher
Yegschriften

Verhandlung Schlichtung

mrrOx—H4zZO0X—"—mMm-HXU>»7T

Mediation ~ Vorlaufige Stellungnahme Gerichtsverfagren
durch Sachverstandige

vl ‘//I
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Remuneration of Experts in Europe

RA Katharina Bleutge

Within the framework of growing legal and economic cross-frontier relationships between the
European States, the field of activities for experts is expanding. The demand for well-qualified,
international working experts is growing as well.

Next to many other important aspects of this development, e.g. questions of contract law,
liability and quantum there is one subject, that is surely of especial interest for the experts - the
system and the measurement of the remuneration of an expert in the member states.

For this reason, EuroExpert carried out a study to compare similarities and differences between
the systems and delineated important points. With this in mind a questionnaire was produced
and answered by members of EuroExpert (Austria, France, Germany, Portugal, Spain & the UK).
On the basis of these responses to identical questions it is possible to evaluate, where the
systems are comparable and where they are different —in particular the amount and the system
of remuneration.

The analysis has shown, that the deviations of the systems are slight. It is follows, that the
situation in the different states is more similar than expected. For example it can be detected
that the remuneration of court appointed experts or experts appointed by public authorities is
primarily based on a legally prescribed scale of charge. When privately appointed experts (Party
Appointed Expert) are used they are paid on basis of the contract between the parties.

Another similarity is, that the compensation of the experts is normally calculated on an hourly
rate — moreover, in all countries there does exist the interdiction of the fee being based on or
dependent on the outcome of the case. This shows, that in every member state of EuroExpert,
principles of the expert™s work, like independence, impartiality, objectivity and integrity, are
also rooted in the remuneration systems.

There are many other similarities such as the process to get paid or questions of additional
payments. In some points there are also differences between the states, e.g., different average
compensation rates (fees). For example, the average compensation for an expert in Germany
lies between € 50 and € 150 per hour whereas in Great Britain the majority of experts earn
about € 150 per hour and can possibly earn up to € 750 per hour.

The following shows the questions asked and the responses given by each country. They give a
detailed synopsis of similarities and differences of the remuneration-systems of the EuroExpert
member states.

Comparative Analysis of the Remuneration-Systems of the EuroExpert Member States of the
European Union
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The questions and responses
1.) Is there a legally prescribed scale of charges for experts in your country for

court appointed experts
experts appointed by public authorities or
experts appointed by a private client?

Austria

Yes. The charges of court appointed experts are prescribed in the 1975 Fee Entitlement Act. It
also includes the procedure for claiming and quantifying the fees and the different elements the
expert can claim.

Yes. The expert appointed by a public authority in an administration proceeding is equal to an
expert in court proceedings with his regard to his entitlement to charges. Many administrative
regulations have interpreted the provisions of the Fee Entitlement Act to be also applicable to
administration proceedings.

Experts who are staff members of an authority (“ex officio experts”) can not claim a
remuneration. They have to provide their services in the framework of their service duties.

The remuneration normally depends on the contract between the parties; if the agreement is
lacking, an adequate remuneration is owed. There are regulations in certain professions
(doctors, civil engineers), that contain specific provisions regarding fees.

Often, fee scales, guidelines or recommendations of professional bodies are basis for the
determination of which fees are commensurate.

France

No. But there are recommendations and guidelines of each of the “Cour d” Appel”, that are
strictly applied all over France.

Yes. The authorities have prescribed scales, that can differ from ministry to ministry.

The remuneration is based on the agreement between the expert and the client. Usually it is
three or four times higher than the fee for an CAE.

Germany

Yes. There does exist a legally prescribed scale of charge for the CAE since 1931. It was just
amended and is called “Justizvergltungs- und Entschadigungsgesetz”.

Yes. In most of the administrative Proceedings where an expert is appointed, he is paid on the
basis of the JVEG (like a CAE). Either this law regulates the applicability in these cases or there
are administrative regulations that relegates to the JVEG.

If the expert is part of the authority, he does not get an additional fee when he is acting in
compliance with his duties of work.

Normally the remuneration depends on the contract between the expert and his client. But
there are some professions where there is a scale of charge (e.g. architects and engineers).

Portugal

Yes. There is a special code (Codigo de Custas, CdC) that determines the remuneration of CAE.
Yes. If the expert is part of a panel of experts, he is paid on the basis of the CdC as well as the
CAE. If the expert is acting as an expert witness, the remuneration is based on the agreement
between the expert and the authority.

Yes. The PAE is also remunerated on the basis of the CdC. If he is working as an advisor or an
expert witness there are no objections to agree the compensation.
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Spain

No. The fees are fixed by the expert, based on schedules established by Professional
Associations or fixed by jurisdictional bodies. Article 423 of the LECiv/1881 defines, that the
fees of experts shall be ruled by the persons who are concerned in a detailed and signed
statement of fees. The definition of the fees shall correspond to the persons who are
concerned, on their own or subject to the regulations established by their Professional
Associations. These Professional Associations shall regulate the minimum fees of professions.
Dito

No. The fees of a PAE as an independent professional is freely convenanted between the
parties. In some cases the fee is conditioned by the labour relations between the expert and the
company that engages his services.

UK

No. Moreover the CAE is not found too often. Although there are attempts to control fees, there
is no prescribed tariff.

No.

No.

2. What are the criteria for calculating the compensation?

hourly rate?
Based on value of the claim/amount of damage?
Based on outcome of case?

Austria

There are two different types of calculating the remuneration.

One is, to determine the compensation by the income that the expert would customarily obtain
for the same or a similar professional activity outside of court.

In other areas, where the payment of the charges is in the responsibility of the state (e.g. legal
aid, penal cases, social-law cases) the fee for the expert is only a fair approximation of the
income outside the court. In this area the most important services by experts are compensated
on the basis of a scale of lump-sum remunerations contained in a catalogue of services.

Yes. It contains the time input, the compensation of effort in simple cases and for taking part in
hearings. Hourly rates are also used when the income of experts outside of court is also
measured in hourly rates.

Value-based charges are only found for valuating vehicles and real estate. When taking the
incomes outside of court as a basis, the amounts indicated in fee scales are also decisive.

No. This is not contained in the Fee Entitlement Act. Aside from this it would not be compatible
to there code of ethics

France

Yes. The hourly rate is between 80,- € and 100,- € for CAE or public appointed experts. The
hourly rate for a PAE is about 300,- €.

Usually no. For CAE it is forbidden to claim a compensation based on the value of claim or the
amount of damage. This does not apply to private experts, who belong to a judiciary expert
company.

The same answer as b.
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Germany

Yes. For CAE the hourly rate is prescribed in the JVEG and is distinguished by the different
professions of the experts. The hourly rate of a PAE can be free agreed and is oriented on the
profession and the severity of the expertise.

Yes. In some areas (e.g. experts for automobiles) it is usual to measure the compensation by
the value of the claim or the amount of damage. But there does not exist any legal scale of
charges.

No. it is not possible to base the remuneration of the expert on the outcome of the case. This
would be a contradiction to the expert”s neutrality and objectivity.

Portugal

Yes, but only for experts that are not appointed by court. In these cases the remuneration is
normally agreed on a hourly rate.

Yes. The remuneration of the CAE is based on the amounts of the dispute prescribed by the
regulations of the CdC. There are only rarely cases, where an expert that is not appointed by
court, is compensated on the basis of the claim amount.

No. It is not allowed to base the compensation on the basis of the outcome of the case. This is
exceptionally possible, when the expert is acting as an expert advisor.

Spain  a. Yes.
b. Yes.

UK

Yes. The normal fee basis is on hourly rate for preparation and daily rate for court appearance.
No.
No. It is strictly forbidden for an expert to work on a payment by result basis.

3. Are there differences in the scale of payment between the various specialisations (e.g.
medical, IT, construction) of the expert? If the answer is “yes”, which criteria are used?

Austria

Yes. The Fee Entitlement Act distinguishes charges for different types of activities, e.g. doctors,
anthropologists, vehicle matters valuation of buildings etc. The law refers in this case to the
income for work outside of court.

France

Yes. The CAE are submitted to a non-prescribed, but indicative scale of charges of each “Cour
d” Appel”. There are three differences:

Translators and Interpreters are paid less than the other experts

Experts by the “Cour de Cassation” have a compensation that is 20%-30% higher than the usual
hourly rate

In difficult cases it is possible for the court to double the hourly rate. It is necessary — but
normally no problem - to get the permission of the Ministry of finance or the controllers in
charge of their budget
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Germany

Yes. There are broad differences between the various specialisation of PAE as well as the CAE.
Usually the craft-experts get a lower compensation as an academic-expert.

The CAE gets a remuneration based on the scale of charges that is legally prescribed in the
JVEG. The hourly rate depends on what profession the expert is acting in.

Portugal

Based on the principle, that the court should appoint a public body as an expert, the
remuneration is paid as cost. So the difference depends on what costs the public body (e.g. a
forensic institute) expends.

Spain

The experts are usually academic persons (with the exception of car-experts) — there fees are
normally fixed by agreement.

UK

Yes. There are differences between disciplines and individual experts. The criteria are primarily
market forces.

4. Is the degree of difficulty to formulate an expert opinion a reason for a different
compensation? If the answer is “yes”, which criteria are used?

Austria

Yes. This is also prescribed in the Fees Entitlement Act and plays a role e.g. in the charges
established in the FEA with medical examinations or expert opinions on vehicle technology.

France

Generally not. But there can be reasons for a higher compensation, e.g. a drastically increase
of the necessary time because of high technical difficulties. It is also thinkable in cases, where
it is difficult to find an expert that corresponds to the criteria of the court.

Germany

Not for CAE. The compensation is only based on the profession and the necessary time he had
to invest. But a difficult case normally increases the time the expert needs, so that his
remuneration is accordingly higher.

Portugal

The degree of difficulty is a reason for a different compensation for experts that are not
appointed by the court. For latter, this is no reason, unless you are a public body appointed as
expert.

Spain

Yes. The higher the degree of difficulty is the higher will be the contracted fee.
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UK

Yes. But this is also depending on the market forces.

5. Are there additional payments (beyond the fee proper) permitted — for example
an expense allowance? If “yes”, what can be claimed for the following, for example:
travel costs

photocopies

software

tests

equipment

others

Austria

Yes. All variable expenses necessarily incurred with the work of an expert can be claimed, other
than fixed overheads. The expert can claim:

travel costs

costs for auxiliary staff

other expenses

remuneration for time input

compensation for effort

France

Yes. All the mentioned items can be compensated.

Germany

Yes.

The PAE can charge all the mentioned expenses, when he agreed this in the contract with his
client. The CAE can charge the expenses that are prescribed in the “JVEG”; these are those
mentioned above.

Portugal

Yes. When the expert is a public body, these payments are paid as cost.
The PAE can only charge the costs for travelling, if his domicile is outside the court circle.

Spain
Yes. All expenses that results from the commission can be reimbursed.
UK

Yes. All of the above can be claimed plus other legitimate expense that are reasonable.
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6. Are you permitted to have assistance when preparing expert opinions? If so, are
there any requirements and are you able to reclaim the costs?

Austria

These expenses are refundable when the auxiliary staff was indispensable and necessary, in line
with the line of scope of the expert”s activities. The amount of the costs for the assistance
depends on the actual expense. The fee scales can also be used as a guidance.

France

In cases that deal with the subject area of the expert, it is not allowed to have assistance. In
other fields of competence the court has to decide if this is necessary and can be accepted.
The cost may be (?) compensated separately.

Germany

Yes.

Although the CAE expert has the duty to make his expertise “in person”, he is allowed to have
assistance. Premise is, that he controls and supervises his auxiliary staff. He is responsible for
the work of this personal,, that is only allowed to assist.

This applies also to the PAE. But it is possible to make an agreement allowing the auxiliary staff
to have more competence and responsibility than just assistance.

In every case the expert has to signify type and extend of the assistance.

Portugal

Yes.

But the extend and type of assistance has to be signified.

The PAE can not claim the costs of this assistance.

Spain

Yes. The costs for the assistance are included in the fee of the expert.

UK

Yes.

It should be discussed with those appointing and instructing the expert. In any event it should be
clearly shown on the face of the report. Secretarial assistance is normally expected to be
included within the expert”s fees, but other assistance, if approved, is claimable.

7. What is the average compensation (fee) for an expert (between...and)?

Austria

It can not be given an average fee, because it depends on the income earned by the expert
outside of court appointment and there are no surveys on this subject.

France

The average hourly compensation for a CAE can be estimated between 80,- and 105,- Euro.
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Germany

The remuneration of a PAE is between 50,- and 150,- Euro per hour plus tax.
The CAE compensation fee lies between 50,- and 95,- Euro plus tax.

Portugal

The average compensation for a CAE depends on the value of claim. E.g.: if the value of claim
is 25.000 € the dalily rate of the expert is between 95,- and 190,- €; if it is 50.000,- €, it is
between 135,- and 270,- per day.

The expert witness or the expert advisor gets a hourly rate that is rarely lower then 40,- €.

Spain
Because the fees are freely fixed, it can”t be given an average compensation.
UK

The average fee is hard to specify, because there are differences between professions, regions
of the country, inexperienced or world-known experts.

The majority of experts earns about 150,00 € per hour. The lowest is in the region of 75,00 €
and the highest about 750,00 € per hour.

8. Can there be deviations from any fee tariff that is in force? If so, what? How does
the expert ensure that he is paid and what remedies are available to him if he is
not?

Austria

The PAE can make contract-agreements about the height of his compensation. But he has to
heed the codes of ethics.

The CAE can get a higher fee based on the consent of the parties. It is also possible — in
discretion of the court — to reduce the fee up to one fourth for the expert”s effort, when he is
culpable of delay or deficiencies in his work as an expert.

The claim of the expert against the state is ensured by rule. If he wants to get the full amount of
his income outside of court, he has to waive the state-compensation and collect his fee from
the parties. This can be risky, unless advance payments were made to cover the costs.
Normally the compensation is fixed as a fair approximation to the income obtained outside of
court.

France

Usually you can not deviate from the guidelines of the “Cour d” Appel”, except the cases,
where the court cannot take the expert up on his promise.

The expert has to ask for a “taxation ordinance”, that the court has to sign. The court can
evaluate the tax in it”s discretion.

If the parties contest this ordinance, the dispute is solved by the president of the Court of
Appeal. It”s decision can only be discussed by the “Cour de Cassation”.

It is possible and suggestive to ask for the deposit of his estimated costs to ensure his claim.

Germany

Civil Justice Procedures and Experts in the European Union



EuroExpert Symposium 2005 Vienna
49

Irrespective architects and engineers there are no tariffs for the remuneration of PAEs. In the
former case it is not possible to deviate from the prescribed tariffs; it is only allowed to claim
additional costs next to the fee.

A deviation from the fee tariff of CAEs is not allowed. If the expert is not listed in this legal tariff,
he can request the court to fix a remuneration. Against this assessment the expert can enter
caveat.

The PAE has to suit to enforce his claim.

Portugal

For the remuneration of a CAE the court is responsible and has the duty to compensate the
expert-opinion. The PAE has to enforce his claim by the common law.

Spain

The expert can claim the fees derived from his procedural actions from the party that is
obligated to compensate the experts costs, without waiting for the end of the proceeding. When
the decision which party has to pay the costs is firm, the expert should submit a detailed and
justified statement of his fees and expenses at the office of the court clerk, so these costs can
be included in the appraisal of costs. These fees can be challenged, according to the General
Standards. In this case the affected party and the Professional Association are heard to come
to a conclusion.

UK

There do not exist any fee tariffs — most things are negotiable. To ensure that the expert gets
his compensation it is recommended, that he has an effective contract with his client. The
Client and the lawyer are responsible for payment of the entire fees.

The expert can sue them for breach of contract, when the client and/or the lawyer don”t pay
the agreed compensation.

9. Can the expert receive either fees in advance ore stage payments?

Austria

Yes. It must be paid an adequate amount in advance, if the expert applies it. There is also the
possibility to apply multiple advance payments, when the work of the expert takes a longer
period of time.

Although the Fee Entitlement Act prescribes, that there should be only one single decision about
the expert”s fee to cover his remuneration, the case lax of first-instant courts allow the
settlement of fees in several stages.

France

Yes. They can be claimed in penal cases in amount of ca. 30%, when payments are justified by
costs and technical advances. Otherwise the payment is not anticipated.

Germany

Yes. The CAE as well as the PAE can claim fees in advance and stage payments. The CAE has
to request the advanced payments, especially when the work takes a long time.
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The PAE has to make an agreement with his client. If he doesn”t, he only can claim the
compensation after he finished his expert opinion.

Spain

Yes. The expert may request whatever financial cover he considers is necessary. This will be on
account of the final settlement. The party that proposed the expertise evidence, has to deposit
the specified amount in the “Court”s Deposits and Consignment Account.

UK

Yes, either or both. In some sectors of the market, for example construction, this is more
common than others.

List of abbreviations:

CAE: Court appointed expert

PAE: Private appointed expert

FEA: Fee Entitlement Act

JVEG: Justizvergltungs- und —entschédigungsgesetz
CdC: Cddigo de Custas

e.g.: for example
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Comparative analysis of submissions from
national representative bodies of EUROEXPERT on key issues relating to the use of
expert evidence in litigation conducted in Nation States of the European Union

Within the European Union (EU) there are many approaches to the application of law, whether
based on Common Law or Civil Law traditions. Europe has two basic systems of law operating
within it. The UK with its various jurisdictions England & Wales being the principal jurisdiction
and lIreland are the countries with Common Law jurisdictions. The remaining countries of
continental Europe, currently 23 in number, have Civil Law jurisdictions. Civil Law is often
referred to a Roman Law or Roman Dutch Law.

There are variations between countries within each of the systems of law. For example
France and Germany do not have a common approach on all matters in much the same way as
England differs from Ireland. More surprisingly there are similarities between Common Law and
Civil Law Countries, for example the German and English approach to some problems is closer
than the Franco German approach.

The object of this study was to take a limited number of key issues involving Experts
and their use and to examine how each of 6 countries (Austria, France, Germany, Portugal,
Spain & the UK) dealt with them. A questionnaire was produced so that each respondent could
answer identical questions. This would aid understanding and give clear indicators of similarities
and differences.

Surprisingly it would appear that there is much more that we do in a similar manner
than stark differences. The divider did not appear to be Common or Civil Law.

It is hoped that after this initial study further questions will be added and the work will
be extended to include more EU member countries. Whether we will achieve 25 remains to be
seen.

We hope that the studies will point the way to convergence in a number of areas
thereby bringing together the best of all systems. EuroExpert seeks a standard of excellence
for all practising as Experts within the EU irrespective of their nationality or jurisdiction. Experts
should be able to operate in both Civil and Common Law countries.

THE QUESTIONS and RESPONSES follow:
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THE QUESTIONS and RESPONSES
1.Is there a statement/definition of the Expert’s legal role and responsibilities?
Austria

Yes. Under Austrian procedural law, the expert is meant to provide the court with the
knowledge of experience obtained in his/her particular field and/or to help determine relevant
facts to a litigation, or draw conclusions from such facts. The Expert provides the court with
important evidence based on his/her findings and expert opinions.

France

No. Although recognized generally as “one of the most qualified person(s) in a given field of
knowledge,” such a definition of an expert covers only the technical competence of the Expert,
and has nothing to do with courts and cases. A judge may, at his discretion, nominate an
Expert to investigate a case for him, and make decisions based on the results of the technical
investigation found in the expert’s report.

Germany

Yes. The definition is found in the German Code of Civil Procedure ZPO) 8§ 402-416, §
1049, the law regulating the course of civil cases. These functions, however, apply to the
courts of arbitration, criminal cases and cases before specialised courts as well.

Portugal

No. There is no precise statement of the Expert legal role and responsibilities in the Portuguese
Civil Code, although one may deduce the role and responsibilities through analysis of the code.
The Expert has the duty to cooperate with the Court or Tribunal, to find facts, and comment
upon said facts in order to find the truth, while acting with diligence, competence, and
impartiality. Judges may fine Experts for breaches of diligence and non-compliance with the
rules of independence and impartiality.

Spain

Yes. It is on the “fringe” of the present definition of the Court Appraiser Expert in the Spanish
Code of Civil Procedure. The Expert is a Professional of Justice and expert in his specialty. He
is a figure to give an opinion, and is required to provide professional competence, impartiality,
and specialisation, (According to Art. 340 L.E.C.) Experts may be appointed from lists supplied
by professional associations, scientific entities, etc.

UK

1.1  There is no universally accepted definition or statement of the role and
responsibilities of an Expert. There are references in various places but nothing that is
so all embracing as to make other references unnecessary. The most comprehensive
definition is to be found in the Civil Procedure Rules (CPR). These Rules consist of
Rules (which are called Parts) and Practice Directions (PD), which have the same
practical effect as a Rule. Part 35 and the PD attached to it lay down the essential
requirements. Copies of these two documents are attached to this Response as
Appendix ‘A’ and ‘B’ respectively. CPR now incorporates what are known as the
lkarian Reefer Rules which were laid down in a case and which were affirmed by the
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House of Lords which is the Final Court of Appeal. The ‘CPR Code of Guidance for
Experts and those instructing them’ does not have the same technical authority as the
Rules but is the commonly accepted advisory document that is referred to by Experts,
lawyers and Judges. This is attached as Appendix ‘C’.

1.2 The essence of the Expert’s responsibilities can be found in Part 35.3, which
defines the Expert’s duty as to help the court which duty is OVERRIDING. It overrides
any obligation to anybody who has instructed or paid the Expert.

1.3 Part 35.5 states that the Expert’s evidence is to be given in a written Report unless
the court otherwise directs. This it seldom does. The basis is that the Expert’s Report
contains his opinions and is put into evidence. The Expert may also be cross-examined
in open court on any aspect of the Report or other matters within his expertise. The
general rule is that if there is no written report or it is found inadmissible, the Expert
cannot give evidence.

1.4  The instructions he is given by the lawyers of the party or parties who are
instructing him define the Expert’s role in each case. He may be asked to investigate
and ‘find’ facts, carry out tests or research in addition to giving his opinion.

2. What role does the Expert play in civil proceedings for the ascertainment of facts and
opinions?
Austria

Experts provide their assistance to judges, put their knowledge at the court’s disposal. They
become directly active in the determination of facts and may also conduct investigations
independently.

France

The Expert, working within the financial amount set by the judge, is empowered as the
“investigative power of the judge,” and may ask questions to the parties and request
documents from them, within the limits of the terms of his “mission.”

Germany

The court or a party may request an Expert to prepare an Expert opinion to clarify opposing
allegations. The commission of an expert is referred to as an “order to take evidence,” and it
is in this order that the expert is given defined takes and the questions of evidence, which are to
be answered in his expert opinion.

Portugal

The Expert’s role is primarily fact finding. The expert explains his findings in precise and
concise terms in order to fulfil his duty towards the Court and Tribunal. The primary duty is
aiding the judge(s) and parties in understanding the facts and their impact upon the case.

Spain
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Experts give opinions on specific questions, and the Expert often participates decisively in the
judicial sentence. The expert fixes with precision the fact that is the subject of the judicial
matter.
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UK

It is not possible to give a simple answer, as it will depend largely upon the nature of the case before the court.
The Expert will where appropriate investigate the facts, for example, measuring and testing. In all cases he will
consider those matters that are within both his expertise and his instructions and will opine on them.

3. Is the Expert a “finder of facts?”

Austria

No. The “consideration of the evidence” is reserved to judges. The role of the Expert is an
“ascertainer,” and the limitation of their activities is the evaluation of facts.

France

To some degree an “Expert by the court” may be regarded as a “finder of facts.” The Expert
may question parties and request documents from each party. The parties may send the Expert
written statements known as “DIRES” to which the expert is legally forced to answer in writing
within his final report. The written final report is issued to the judge.

Germany

Yes, the Expert may be a fact finder, depending if he is so ordered by the court. The role of
“fact finder” may be a task issued from the order of the court to take evidence. Additionally he
can, also be instructed to draw consequences out of the found facts.

Portugal

Yes. The Expert’s primary role is a “finder of facts.” The Expert report must be properly
substantiated and it must address in detail all the issues laid out by the judge in his request.

Spain

To some degree and Expert may be regarded as a “finder of facts.” The Court Appraiser Expert
provides the Judge/Court with evidence on the fact that is in dispute, and it is the Expert who
observes and defines the evidence of the litigation. It is the Judge/Court however, that has
absolute freedom and discretion (following its best judgment) to apply the Expert’s findings in its
final conclusion.

UK

The short answer is ‘no’. The judge is the finder of facts. The Expert may present his opinion
on the facts for the judge to adopt or reject.
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4. If “yes” -
a. Are the facts challengeable by the parties?
b. Does the position vary if the expert is appointed by the court or by the parties?

¢. Who bears the cost of the expert’s findings?

d. Does the judge have to follow the facts determined by the expert or may he ignore or only
partially follow them?

e. Does the judge have to take into account or follow the expert’s opinion (as distinct from the
facts) or may he adopt a contrary view?

f. In either case if he does not allow the expert, is he under an obligation to say why he has not
done so0?

Austria

a. No. The parties may challenge by means of legal remedy, the decision of the court based
on the determination of the facts, however, there are no provisions to independently challenge
the findings of the Expert. Parties may comment on the results, ask for explanations, and in the
oral hearing ask questions of the Expert.

b. Yes. The CAE (i.e. Court Appointed Expertl) enters into a public-law relationship to his
contracting party (the state represented by the court). The PAE (i.e. Party Appointed Expert)
may be commissioned on behalf of a party to render an Expert opinion, falling within the
framework of a private-law relationship.

c. Austrian civil proceedings are primarily dominated by the “principle of success,” therefore it
is ultimately the losing party that must eventually pay the costs. In a case of partial defeat, the
costs may be split between the parties. Costs paid by a party to a private expert, under some
circumstances, may be claimed as costs of the litigation, and will be treated accordingly.

d. Judges must carefully review the results obtained from the evidence and assess which facts
need to be taken as proven. The judge may base his decision partly on the facts determined by
the Expert, or not at all.

e. Judges are not bound by the opinion of the Expert and as a result of their independent
consideration of the evidence, judges may also arrive at the conclusion that the Expert opinion
need not be followed.

f. Judges must provide detailed reasons why they chose not to follow the Expert.

France

a. The parties may effectively “challenge” facts by submitting DIRES to the Expert, which he
must address and answer in his report.

b. Yes. CAEs are the Investigative Power of the judge, whereas PAEs act as advisors to a
party, and may never be in contact with the judge. Both CAE and PAE, however, are subject to
the same “Code of Practice.”

c. The CAE is paid through a taxation court ordinance. The PAE is paid by the party.

d — f. The judge may either make a decision purely on a legal basis, without taking into
consideration any technical explanations, or nominate an Expert by the court to investigate for
him, and deliver to him the results of his technical investigations in a final report. The
relationship of the CAE is a very close tie with the judge. The report of the PAE may be
communicated to the judge during the procedure but normally does not carry the evidential
weight of the CAE report.

! To be distinguished from Spain’s Court Appraiser Expert
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Germany

a. Parties may challenge the facts to be untrue, but must prove that the facts determined by
the Expert are incorrect.

b. Yes. The CAE must adhere to the order to take evidence when preparing his Expert opinion.
The Expert is an assistant to the court and must accept instructions from the court only. The
court can only give instructions on what work is to be undertaken but not on how it is to be
done. Parties may strengthen their position, however, by consulting with a PAE, but this opinion
is not regarded as a court Expert opinion, but is rather viewed as an argument of one party.

c. Where the Expert is commissioned by the court, the loser pays the costs of the legal dispute
(If a party does not win the dispute completely but only a 60% share, it must bear 40% of all
costs, including the costs of the CAE’s opinion). The costs for an Expert opinion commissioned
by one party must normally be paid by this party. However, it is possible to declare these costs
as party of the cost of the entire legal dispute if the PAE opinion played a major role in
determining the legal dispute. There are also cases, where the costs of a PAE can be refunded
by the loser. This is exceptionally possible, when the enlistment of an Expert is necessary for an
adequate enforcement of a legal title.

d. The principle of freg, i.e. independent assessment of the evidence by the judges applies, and
the court is free to follow the expert’s facts in whole, part, or ignore them completely.

e. No. If the court believes the opinion does not clarify the legal issues in dispute, it has the
option to request supplemental information, or commission additional Experts.

f. There is no explicit statutory requirement to substantiate the decision of the court to not base
its decision on the result of the Expert opinion. But there does exist a statement in the German
Code of Civil Procedure (8 313 ZPO) that prescribes, that the court generally has to
substantiate the adjudication. In addition to that the jurisdiction postulates, that the court has to
justify, why it did not follow the Expert opinion. Consequently the court does address this issue
as the absence of such substantiation almost always constitutes a reason to challenge the
judgment of the court by appeal.

Portugal

a. Yes. The parties may question any imprecisions, obscurities, or lack of proper conclusions
in the Expert’s report, and can, within 10 days after receiving the report, ask the Court for a
second expertise. The request must clearly list the reasons why the party disagrees with the
findings.

b. Yes. The CAE must address in detail all the issues laid out by the judge in his request. The
parties, at any time, may appoint a PAE to act as a witness or advisor.

¢ — f. Requires more information from the Portuguese EuroExpert representative which is not
available at the time of the preparation of this paper.

Spain

a. Yes. The parties may determine whether they consider it necessary for the Expert to attend
proceedings in order to provide explanations or clarifications to the opinion rendered by the
expert. Additionally, there are a number of grounds for challenging and objecting to the facts
provided by the Expert, including: blood relation or by affinity within the fourth civil degree or
the expert to the parties or lawyers, direct or indirect interests in the lawsuit, association or
conflictive interests, friendship with any of the parties or lawyers, or if the Expert has previously
given a contrary opinion on the same matter, provided Expert services to the other party in the
litigation in the past, or if the Expert has an interest in the partnership, establishment, or
company that is party to the litigation.

b. An Expert may be appointed by the court or by the parties (according to L.E.C.) or a party
may request appointment of an expert from the court.
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c. When a party requests appointment of an Expert, the report will be paid for by the party who
has requested it, without prejudice to what it is agreed in the court costs.

d. The judges are not bound to the Expert opinion. Judges may consider the Expert opinion in
order to decide, but they are totally independent to perform.

e.-f. By the principle of freedom and independence the judge may or may not follow the Expert
opinion. They have the final decision and there does not exist any obligation to explain why they
do or don"t follow the Expert opinion.

UK

(Although the answer is ‘no’ and therefore this part is inapplicable some comments are included
where it thought they would be helpful.)

a. Where there are PAE, each party can challenge the other.

b. Where there is an SIE (i.e. Single Joint Expert)2, either or both parties can challenge him.

c. The party appointing has the underlying responsibility for costs of the expert. In the case of
the SIE, both are responsible and normally pay half each. However, when the case has been
finally determined, it is usual for the Court to order that the losing party reimburse the winner’s
costs.

d. Itis the judge’s choice and decision.

e. It is the judge’s choice and decision. However, if the judge does not reach his decision
judicially, he may be overturned on appeal to a higher court.

f. English judge’s decisions (known as judgments) virtually always include their reasons so that
it is possible to see — and hopefully understand — how they have reached their decision.

5. How do Judges assess the value of the Expert's opinion?
Austria

The views of the CAE are generally followed. The CAE enjoys high prestige because CAEs are
independent appointees of the judiciary bound by objectiveness and impartiality, whose opinion
has special authority. The value of the PAE is not held in such high esteem. The PAE’s opinion
is classified as a party submission evidenced by documents. When PAEs have differing views,
the court looks to the CAE, so it is evident that the CAE carries more weight.

France

CAEs are literally empowered as the “investigative power of the judge” and a high \alue is
placed on the judge-Expert relationship. PAE, however, acts as an advisor to the party.

Germany

Of the five forms of evidence provided for in German civil law cases, Expert opinion bears great
significance and has the greatest value as evidence.

Portugal

Because it seems rather easy to challenge the Expert, and request a second Expert, it seems as
though less value is placed on the expert than can be found in the other Legal Systems.

% ASIE is a form of expert used in England and Wales and which has been created by the Civil Procedure Rules.
A SJE is not a CAE but is appointed by the parties jointly, such appointment having been previously permitted or
ordered by the Court.
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Spain

It seems as thought the weight to be given to expert evidence is determined on a case by case
basis. The court may rule a sentence requiring the presence of the expert at the proceedings
or trial for a better understanding and valuation of the opinion delivered.

UK

The arcane workings of a judge’s mind are just that. They have to use their experience and
knowledge to reach their assessment having listened to the evidence and to the arguments put
by the lawyers. They have to decide ‘judicially’.

6. Are there prescribed requirements for —
a. the qualifications that an expert must have?
b. form and presentation of the expert’s report?
c. the expert’s relationship with the judge (the court) or parties?
d. Is the expert permitted to meet with others (including the representatives
of the parties?) If so, for what purposes?

Austria

a. According to Austrian Private Law, every person may be regarded as an Expert who ahs
special knowledge and skills regarding that particular field. Procedural Law, however, requires
a certified Expert be appointed. These persons must have successfully passed a certification
procedure.

b. The Expert report may be given in oral or written format. The written format is essentially an
outline of the court instructions which is a presentation of the established findings, describing all
the facts of relevance, methods applied, auxiliary findings, assisting staff involved, etc. The
Expert must describe his/her conclusions.

c. The position of the Expert is as an auxiliary body of the court, with a primary obligation to
closely cooperate with the judge.

d. Yes, the expert may enlist the cooperation of the parties and they must invite them when
establishing the findings in the absence of the judge, in order to ensure that they are heard
lawfully. They will meet with party representatives, however, establishing contacts with only one
side or meeting only one party would be inadmissible.

France

a. Simply one of the most qualified persons in a given field or knowledge.

b. The form of the expert’s report must be a written account of his findings.

c. The CAE’s relationship to the judge (court) is the Investigative Arm of the court. The PAE,
however, is an advisor to the party, and/or may supplement the CAE’s investigation.

d. Yes, the CAE may request documentation from and question both parties.

Germany

a. Civil case law does not provide any definition or description of the qualifications of an Expert.
However, 8 404 (ZPO) states that publicly certified Experts are to be given preference by the
court for the preparation of an expert opinion over experts not publicly certified. Technically,
anyone with a particularly high level of expertise in a specific area, who has integrity, and is
objectively independent and neutral, may be appointed by the court to provide an opinion.
Publicly certified experts, however, are sworn in by the Chambers of Industry and Commerce or
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on the basis of 8 91 Crafts Regulation Ordinance (Handwerksordnung) after the successful
conclusion of an appropriate examination procedure.

b. They arise solely from the questions posed and the basic logical structure of an Expert
opinion. The relevant expert-opinions in literature developed, however, requirements for a
logical configuration of the Expert”s Report, that are accepted und required in professional
circles.

c. The Expert is an assistant to the court. His sole “partner” is the court. PAE, however, are
viewed as part of the respective party to the action.

d. The expert may only meet the parties if this meeting takes place, for example, to view the
subject matter of the Expert opinion. The parties are entitled, but not obliged, to attend.
Neutrality obliges the expert to invite all parties in dispute to the appointment.

Portugal

a. The Expert must comply with the rules of independence and impartiality applicable to Judges
and Magistrates.

b. The Expert report must properly substantiate and address in detail all the issued laid down by
the Judge in his request.

c. The Expert is a finder of facts and aids the judges and parties in understanding the facts and
their impact upon the case itself.

d. Any of the parties can demand the presence of the Experts during the trial, in order that they
answer under oath to any and all the clarifications deemed fit by the parties’ lawyers.

Spain

a. InJanuary each year, different professional associations, cultural, scientific, and academic
entities, are asked to submit a list of their members or associations who are willing to act as
Experts.

b. The Expert who is appointed to the court will deliver his opinion in writing to the court within
the period that he has been notified.

c. The Expert observes and defines the evidence of the litigation, and the Judge/Court,
following its best judgment, applies the rule in its final conclusion.

d The Expert can request judicial aid in some cases in order to clarify the object of the trial. In
some cases the expert could be requested by the parties or the court to clarify the facts.

UK

a. Although there are no legally prescribed qualifications there is fairly general agreement

on what is required. The qualifications for an Expert include having appropriate qualifications
and experience within the expertise in question. In addition the Expert should be a ‘fit and
proper’ person with high standards of integrity. He should be properly trained and be
independent, impartial and objective.

b. This is laid down in CPR with the primary requirements showing in the PD. These can be
seen in the Appendix B. In addition The Academy has a Model Form of Experts Report that was
prepared by its Judicial Committee. This consists of senior judges who represent the major
jurisdictions in the UK. The Model Report is currently being revised to take into account Rule
changes and practice. It is not thought that the changes will be more than minor. A copy of the
current Model Form is attached as Appendix ‘D’

c. There are no rules about the relationship between the judge and the Expert. However the
basic requirement is absolute independence between them. Each has his own role and the
Rules of Natural Justice prescribe this separation. This having been said there are some
practical points that need to be considered.
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- When the Expert prepares his report he is unlikely to know who the trial judge will be. This
means that any relationship that there may be with the trial judge is unlikely to have influenced
the report.

- If any Expert becomes aware of any relationship that he may have with the judge he should
immediately communicate this to those instructing him. The lawyers would communicate the
information to the judge.

- It is unwise for an Expert to have a relationship with any party to the action as this may distort
or be perceived to distort his independence. In any event the existence of any relationship
should be disclosed at the earliest possible to those instructing him. It should also be clearly and
transparently stated in his Report.

- The expert should disclose anything that might give rise to questions about his

ability to be independent.

d. A PAE will meet and work the party instructing him. He would not normally meet with the
other party and would only do so with the clearest of instructions , an example of this could be a
medical examination of the Claimant by the Defendant’s medical expert. The Expert should not
meet or discuss any matter with the other side’s Expert or others unless there are clear
instructions from the party or an Order from the Court. There is no objection to the SJE
meeting the parties when they are together but it is not good practice to meet them or teir
advisers individually. There is a process known as Discussions between Experts (Part 35.12) or
meetings of Experts, where the parties have a PAE. The PAE is normally Ordered by the

Court to meet the PAE from the other party. The object of this meeting is to narrow the
technical issues by preparing a memorandum showing what they agree and what they do

not agree and why they disagree.

7. Is there any limitation on the number of Experts in a case?
Austria

The number of experts is usually 1, however, it is the sole discretion of the court to determine
the number necessary in any given case.

France

The number is limited by reasonableness and practicality. Additionally, a CAE may not be
nominated based on the cost versus the amount in contention.

Germany

No, but the party requesting the CAE must pay the fees to the court.

Portugal

No. There are usually between 1 and 7, however, the number rarely exceeds more than 3.
Spain

No, there is no limit on this.

UK

The technical answer is ‘no’. However the court has a duty to restrict Expert evidence to that
that is reasonably required (Part 35.2) and the court has to give specific permission for each
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Expert (Rule 35.4). These Rules have the effect of limiting the number of Experts, usually to
one per discipline per party.

8. Can a party appoint their own Expert Witness where there is a Court appointed
Expert?

Austria

Yes, but ultimately, a convincing court-commissioned expert opinion cannot be rebutted by a
private Expert opinion.

France

Yes. The PAE may act as a party advisor, or help supplement the CAE’s investigation.

Germany

Yes, but the PAE act in the capacity of party advisors, and will not be Experts of the court.

Portugal

It is quite usual to have Expert advisors.

Spain

Not stated in the Spanish EuroExpert representative responses at the time of the preparation of
this paper.

UK

The answer to this question is not known because Court Appointed Experts (CAE) are not in use
in England. There is in fact doubt as to whether the court has the power to appoint an Expert.
However, in many ways the SJE is similar to the CAE. They are not the same but similar. The
court can give permission for a PAE to be appointed when there is an SIE. It is not the norm,
but equally it is not rare. There is of course, nothing except expense, to stop a party from
appointing their own Expert (usually known as an Expert Advisor or Shadow Expert) to advise
them. However, this expert would not give evidence and is therefore not an Expert Witness.
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Annex

Code of Practice for Experts within EuroExpert

Preamble
This Code of Practice shows minimum standards of practice that should be maintained by all
Experts.

It is recognized that there are different systems of law and many jurisdictions in Europe, any of
which may impose additional duties and responsibilities which must be complied with by the
Expert. There are in addition to the Code of Practice General Professional Principles with which
an Expert should comply.

These include the Expert:

Being a “fit and proper” person

Having and maintaining a high standard of technical knowledge and practical experience in
their professional field

Keeping their knowledge up to date both in their expertise and as Experts and undertaking
appropriate continuing professional developments and training.

The Code
1. Experts shall not do anything in the course of practising as an Expert, in any manner
which compromises or impairs or is likely to compromise or impair any of the following:
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the Expert’s independence, impartiality, objectivity and integrity
the Expert’s duty to the Court or Tribunal

the good repute of the Expert or of Experts generally

the Expert’s proper standard work

the Expert’s duty to maintain confidentiality.
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An Expert who is retained or employed in any contentious proceeding shall not enter
into any arrangement which could compromise his impartiality nor make his fee
dependent on the outcome of the case nor should he accept any benefits other than his
fee and expenses.

3. An Expert should rot accept instructions in any matter where there is an actual or
potential conflict of interests. Notwithstanding this rule if full disclosure is made to the
judge or to those appointing him the Expert may in appropriate cases accept instruction
when those concerned specifically acknowledge the disclosure. Should an actual or
potential conflict occur after instructions have been accepted, the Expert shall
immediately notify all concerned and in appropriate cases resign his appointment.

4. An Expert shall for the protection of his client maintain with a reputable insurer proper
insurance for an adequate indemnity.

5. Experts shall not publicise their practices in any manner which may reasonably be
regarded as being in bad taste. Publicity must not be inaccurate or misleading in any
way.
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Association Standards within EuroExpert

Within the European Union and the member associations of EuroExpert the acceptance of
individual members as experts is characterised by different procedures and designations.

In some countries experts are accepted by demonstrating their competence in an
application procedure by the association

other experts are registered by the courts and have to demonstrate their qualification to
these authorities

others accept members through a third party certification by private or public authorities

The experts are then called recognized, accredited, certified, registered etc.

One of the aims of EuroExpert is the
Development,
Promotion,
Convergence

of and education in common ethical and professional standards for experts within the European
Union, based upon the principles of high qualification. The code of Practise, adopted within
EuroExpert in 2000, includes the expert being a "fit and proper” person, having and
maintaining a high standard of technical knowledge and practical experience in their
professional field.

To assure these high standards the associations of EuroExpert shall have the following
requirements for the acceptance and maintaining of individual membership as expert:

To be registered in a EuroExpert member association the applicant has to demonstrate to the
association or the relevant authorities that:

1) He has appropriate qualifications, training, experience and a satisfactory knowledge of
the requirements of the scope to be carried out as expert. This includes that the
applicant has sufficient practical experience in his field of activity and in his scope of
expertise.

2) He has demonstrated his competence by submitting a proper documentation (e.g. CV,
copies of certificates for all relevant Academic and Professional qualifications, work
experience and experience as expert, referees, reports, training).

3) He has given evidence of his competence as expert by oral, written, practical, a
combination of the before mentioned methods, or other assessment, to a committee or
instructed specialists with appropriate knowledge and experience in the field of activity
of the applying candidate

The association shall have adopted policies which:

1. maintain confidentiality of all information obtained in the process of its activities
concerning membership.

2. define a development process (e.g. further training, Continuing professional
development) to monitor members’ compliance to the actual technical and ethical
standards required in the field of their expert activity.

3. define policies and procedures for granting, maintaining, renewing, suspending or
withdrawal of membership
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